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Context 
The marketing of real estate with brochures has now become common place.  There 
are few marketing strategies for the sale of every kind of property which does not 
include the preparation of marketing material either for newspaper advertisement or 
for incorporating in a brochure, brochures often being expensively produced for a 
nominated target audience.  In any case, often, the material finds its way to the web 
page of the real estate agency responsible for the dissemination of the sales 
information.  Reliance upon this type of material by prospective buyers is particularly 
heavy with a property being purchased which has not yet been constructed.  
Prospective buyers of ‘off the plan’ properties  have little else to rely upon in forming 
their decision to enter into a contract to purchase other than brochure material, 
models or other forms of mock ups of the property and the verbal representations of 
the marketing agents.  The material in these brochures and flyers may be drawn from 
a variety of sources.  Whilst the marketing agents may assume overall editorial 
responsibility, very commonly now, information is being drawn from third party 
sources, in particular, property consultants reports, surveyors' plans, official  
government statistical information from sources such as the Australian Bureau of 
Statistics, and a variety of prominent persons or organisations who in some way 
publicly endorse the product.  This has led to the wide use of disclaimers, not only to 
disclaim information prepared by the marketing agent or the advertising agency who 
has assisted in the preparation of the brochure, but also disclaiming liability for 
information created by the third parties. 
  
The High Court decision in Butcher v Lachlan Elder Realty Pty Ltd1 following closely 
after the Federal Court decisions in Medical Benefits Fund of Australia Ltd v Cassidy2 
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and Cassidy v Saatchi & Saatchi Australia Pty Ltd3 could, if viewed superficially, be 
mistakenly heralded by marketing agents as providing an escape from liability for 
misleading brochures prepared or disseminated by them.  The decisions at first blush 
appear to limit the liability of marketing or advertising agents for misleading 
advertising to where the agent has adopted the statements of their principal as their 
own.  This opens the door for marketing agents to avoid liability by alleging the 
principal authorised the advertising or that a third party provided the information and 
they are merely passing is on for what it is worth.  This raises two questions.  First is 
the legal responsibility of a marketing agent simply determined by whether they 
adopted the statement as their own, such that liability can be avoided by an 
appropriately worded disclaimer? As will be evident from the analysis in this article 
the position is not that simple and whether a marketing agent is liable for misleading 
information in a brochure depends not only on the wording of a disclaimer but the 
matrix of circumstances including attribution within the brochure and how the 
brochure was used by the agent.  Secondly, if the marketing agent is not in any way 
liable, who will be responsible to the consumer if the information in the brochure is 
found to be misleading? This second question is now more important since the 
introduction of proportionate liability4 allowing a court to apportion responsibility 
between all contravening parties.  Will the attribution of information to a third party 
relieve the agent of liability but expose the third party to a claim by the consumer?  
This article will analyse, in the post Butcher regime, the liability of all parties who 
prepare or contribute information to sales brochures, specifically addressing these 
two questions. 
 
The concluding remarks of the majority in Butcher v Lachlan Elder Realty Pty Ltd5 
regarding the approach to analysis of brochures is worthy of recantation and sets the 
context for this analysis: 
 
It is true that the level of analysis (of a brochure) which is appropriate      
might vary from case to case.  A more impressionistic analysis, concentrating 
on the immediate impact of the conduct, might be sounder where the 
document was only briefly looked at before a decision was made.  In other 
cases, a more detailed examination may be appropriate.  Here, the 
purchasers had the brochure for twelve days before the auction.  They relied 
                                                 
3  (2004) 134 FCR 585. 
4  Trade Practices Act 1974 (Cth), Pt VI.   
5  (2004) 218 CLR 592. 
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upon it in instructing professional advisors, and they were embarking on a 
very serious venture.  It is not inappropriate to look closely at the contents of 
the brochure before deciding whether the agent had made a representation.6 
    
Clearly therefore the first question in determining the legal responsibility of a 
marketing agent for misleading information is whether the agent has itself engaged in 
misleading conduct.  The second question not directly addressed by the High Court 
in Butcher is if primary responsibility is not established, whether the agent has 
accessorial liability as a party involved in the contravention of its principal. 
  
When is information in a brochure misleading? 
The general principles 
Whether conduct is misleading or deceptive is required to be viewed in the context in 
which it occurs.  As stated by Gibbs J in Parkdale Custom Built Furniture Pty Ltd v 
Puxu Pty Ltd:7 
 
 The conduct of a defendant must be viewed as a whole, I would be wrong to 
select some words or act, which, alone, would be likely to mislead if those 
words or acts, when viewed in their context, were not capable of misleading.  
It is obvious that where the conduct complained of consists of words it would 
not be right to select some words only and to ignore others which provided 
the context which gave meaning to the particular words.   
 
In the context of a misleading brochure this will require a consideration of the whole 
of the written text, including photos and graphs and any surrounding circumstances 
such as the character of the transaction and the nature of the parties.   
 
The relevant audience 
Whether the conduct is misleading or deceptive is generally viewed from the 
perspective of the type of persons or class of persons exposed to the conduct.  There 
is no requirement for the person engaging in the misleading or deceptive conduct to 
do so intentionally—therefore, except in some circumstances, the perspective or view 
of the party engaging in the conduct will be irrelevant.8 Post the decision in Butcher v 
                                                 
6  Ibid at 616. 
7       (1982) 149 CLR 191. 
8 The knowledge of a person engaging in the conduct will be relevant to a conclusion of whether 
he or she is a party involved in the contravention as defined in s 75B of the Trade Practices Act 
1974.  Whether the person engaging in the conduct acted recklessly or dishonestly will also be 
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Lachlan Elder Realty Pty Ltd9 there are two different approaches to a consideration 
of whether a person has or is likely to be misled.  First, where it is alleged that a 
statement to a class of persons is misleading it will be necessary for the court to 
consider the effect of that statement on an ordinary or reasonable member of the 
class.10 A statement will be misleading if a representative member of the class is led 
into error by the statement or acting in reliance upon an erroneous assumption.  In 
making this assessment the court will disregard erroneous assumptions that are 
extreme or fanciful.11 For example in Campomar Sociedad, Limitada v Nike 
International Limited,12 the High Court disregarded the evidence of a witness who 
considered that ‘Australian brand name laws would have restricted anybody else 
from putting the Nike name on a product other than that endorsed by’ Nike.  This 
extended to the marketing of products such as pet food and toilet cleaner.  The High 
Court considered that these assumptions were extreme and fanciful and could not be 
attributed to a reasonable person of the class.  Evidence of the fact that a person has 
actually been misled or deceived is within the class is not necessary for a finding of 
misleading conduct, but may be persuasive.13 Evidence of actual deception may be 
difficult to acquire particularly in the case of misleading advertising, but it is sufficient 
for the applicant to prove that the conduct was likely to mislead or deceive.14  
 
In contrast the second approach arises, where ‘monetary relief is sought by a plaintiff 
who alleges that a particular representation was made to identified persons, of who 
the plaintiff is one’, a different test will be applied.15 In this case the proper approach 
is to inquire into ‘what a reasonable person in the position of the representee, taking 
                                                                                                                                            
relevant where the conduct engaged in is characterised as an opinion, intention, or relates to 
some other future matter. 
9  (2004) 218 CLR 592 
10  Campomar Sociedad, Limitada v Nike International Limited (2000) 202 CLR 45, [106].  
Approved in Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592; Downey v Carlson 
Hotels Asia Pacific Pty Ltd [2005] QCA 199.  Previously it would have been borne in mind that 
the hypothetical member of the determined class of people at whom the conduct is aimed ‘may 
not be particularly intelligent or well informed, but perhaps somewhat less than average 
intelligence and background knowledge, but not a person who is quite unusually stupid’: 
McWilliams Wines Pty Ltd v McDonalds System of Australia Pty Ltd (1980) 33 ALR 394. 
11  Campomar Sociedad, Limitada v Nike International Limited (2000) 202 CLR 45, [106] 
12  (2000) 202 CLR 45. 
13 Taco Bell Pty Ltd v Taco Co of Australia (1981) 40 ALR 153; Parkdale Custom Built Furniture 
Pty Ltd v Puxu Pty Ltd (1982) 149 CLR 191; McWilliams Wines Pty Ltd v McDonalds Systems 
of Australia Pty Ltd (1980) 33 ALR 394.  A finding of actual loss or prospective loss is 
necessary however to succeed in a claim of damages under s 82 or another remedy under s 
87. 
14 See Global Sportsman Pty Ltd v Mirror Newspapers Ltd (1984) 2 FCR 82 at 87.  ‘Likely to 
mislead’ has been judicially interpreted to mean a real chance or possibility: State of Western 
Australia v Wardley Australia Ltd (1991) 30 FCR 245 at 261. 
15  Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592 at [36]. 
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into account what they know, would make of the representor’s behaviour.16 In the 
context of a sale of land induced by a misleading brochure this requires an 
assessment, in the first instance, of the characteristics of the reasonable person in 
the position of the buyer.  For example, in Butcher a majority of the High Court 
assessed the buyer by reference to their background as business people, their prior 
experience in the purchase of investment property, and their economic position.  In 
summary the majority referred to the buyers as ‘intelligent, shrewd and self reliant’.17 
This assessment of the buyers led the majority of the court to conclude that the buyer 
would have read the whole of the brochure, including the disclaimer, and understood 
that the plan provided in the brochure was not provided by the agent but from a third 
party.  In contrast the Queensland Court of Appeal in Downey v Carlson Hotels Asia 
Pacific Pty Ltd18 accepted that the buyers were ‘ordinary readers who where not 
sophisticated investors and who were not likely to red the material with a close and 
rigorous scepticism’.  However, given the significant nature of the investment and the 
impact on the buyer’s financial position, the Court of Appeal held that a reasonable 
person in that position would have read the whole of the documentation, including the 
disclaimers, rather than merely taking a general impression of what the project 
involved. 
 
Once the reasonable person in the position of a buyer is established a court will 
consider whether such a person would have been misled by the information in the 
brochure.  As part of this process a court is determining not only whether the 
brochure is in all the circumstances misleading, but also whether the buyer 
reasonably relied upon that information when entering the contract.  19 In that regard, 
the comments by the court in National Exchange Pty Ltd v Australian Securities and 
Investments Commission20 are noteworthy: 
  
While it is true that members of a class may differ in personal capacity and 
experience, that is usually the case whenever a test of reasonableness is 
applied.  Such a test does not necessarily postulate only one reasonable 
response in the particular circumstances.  Frequently, different persons, 
acting reasonably, will respond in different ways to the same objective 
circumstances.  The test of reasonableness involves the recognition of the 
                                                 
16  Downey v Carlson Hotels Asia Pacific Pty Ltd [2005] QCA 199 at [69] applying Butcher v 
Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592. 
17  Ibid at [41]. 
18  [2005] QCA 199. 
19      Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592. 
20  [2004] FCAFC 90 at [24]; (2004) 49 ACSR 369 at 375-376. 
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boundaries within which reasonable responses will fall, not the identification 
of a finite number of acceptable reasonable responses.’ 
 
As the majority of cases concerning brochures involve a claim against both the seller 
of the property and the preparer of the brochure the courts approach in these cases 
is to consider as an integrated question: Who made the particular representations 
and would a reasonable person in the position of the buyer consider those 
statements to be misleading.  This article addresses first the question of primary 
liability for the making of a misleading representation by the seller and its agent.  
Secondly, the factors considered relevant in a determination of whether the making 
of the representation by the particular person was misleading in the circumstances. 
 
Responsibility for Misleading Information – Primary liability 
Usually a buyer will allege that both the vendor and their marketing agent have made 
the representations.  This will require a court to determine whether either or both 
made the misleading representations or engaged in misleading conduct.   
 
Responsibility of the vendor and relevant Factors 
It is clear that in most cases the vendor21 of property marketed using a misleading 
brochure will have engaged in misleading conduct even though the vendor was not 
aware of the falsity of the information.22 This is due to the fact that liability under the 
Trade Practices Act 1974 arises irrespective of the intention of the vendor in making 
the representation.23 A finding against the vendor should either be based on the fact 
the vendor made the representations in the brochure itself or that the vendor is liable 
for the misleading representations of the agent in the brochure.  Factors relevant to 
the first type of finding will be the existence of the vendor’s name on the brochure, 
the fact the vendor made similar statements orally to the buyer and the giving of the 
brochure by the vendor directly to the buyer for the purpose of selling the property.  
In the second type of case a vendor is deemed through the operation of s 84(2) of 
                                                 
21  If the vendor is an individual the Trade Practices Act will not apply unless the misleading 
conduct was engaged in via the post, telephone, television or radio broadcast under s 6(3) 
TPA.  An individual acting in trade and commerce will be liable for misleading conduct under 
the relevant State Fair Trading Act.  See for example Havyn Pty Ltd v Webster [2005] NSWCA 
182. 
22  Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592 - the vendor was found to be guilty 
of innocent misrepresentation.  There was also a finding that the conduct was misleading but 
as the vendor was not engaged in trade and commerce no finding under s 42 of the Fair 
Trading Act 1987 (NSW) could be made.  See also Argy, Global Sportsman 
23  Parkdale Custom Built Furniture Pty Ltd v Puxu Pty Ltd (1982) 149 CLR 191 at 197; Hornsby 
Building Information Centre Pty Ltd v Sydney Building Information Centre Ltd (1978) 140 CLR 
216 at 228. 
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the Act to have engaged in the misleading conduct of its agent.  Such a deeming can 
only occur if the agent is acting on behalf of the vendor.  In the majority of cases 
there can be little doubt that a real estate agent will be acting ‘on behalf of’ a vendor 
when preparing a brochure and making representations for the sale of the property.  
The fact the vendor allows the agent to prepare a brochure for the sale of the 
vendor’s property and then disseminate it, is sufficient for a court to conclude that the 
vendor is holding out the agent as being able to act on their behalf.24 Such a 
conclusion does not require the vendor to have authorised the content of the 
brochure but such evidence adds greater weight to the conclusion the agent was 
acting on the vendor’s behalf.   
 
Consequently, the majority of cases proceed by considering the contents of the 
brochure in the context of the acts and statements of the vendor’s agent.   
 
 
Can the preparer of the brochure be principally liable under s 52? 
 
Is a marketing agent in the same position as their principal? Does the use of a 
misleading brochure in the marketing of a property mean that an agent has engaged 
in misleading conduct? It is clear that more than one person may be principally liable 
for disseminating or publishing misleading information.  There are numerous 
examples of cases where a marketing agent has been held principally liable under s 
52 of the Trade Practices Act 1974 along with their principal.  In Global Sportsman 
Pty Ltd v Mirror Newspapers Pty Ltd,25 both a newspaper and its client was held 
liable for the publication of inaccurate information as principal offenders under s 52,26 
notwithstanding that the publisher was merely representing the views of their client.27 
In Universal Telecasters (Qld) Ltd v Guthrie,28 a case concerning a contravention of s 
53(e) of the Trade Practices Act 1974, both the advertiser who created and placed 
the misleading advertisement and the telecaster who broadcast the advertisement 
were each found to have made a false representation.29 These cases have been 
                                                 
24  Downey v Carlson Hotels Asia Pacific Pty Ltd [2005] QCA 199 at [56]. 
25  (1984) 2 FCR 82 (FC). 
26  Ibid at 89-91. 
27  Australian Ocean Line Pty Ltd v West Australian Newspapers (1983) 66 FLR 453. 
28  (1978) 32 FLR 360. 
29  See also Guthrie v Metro Ford Pty Ltd (1977) ATPR 40-030; John G Glass Real Estate Pty ltd 
v Karawi Construction Pty Ltd (1993) ATPR 41-249 (agent liability under s 52 for misleading 
statements in brochure); Gardam v George Wills & Co Ltd (1988) ATPR 40-884. 
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described as representing examples of where the end publisher of the information 
has been found to also be the maker of the representation.30 
 
A change of approach is evident in the more recent Federal Court decision of 
Cassidy v Saatchi & Saatchi Australia Pty Ltd31 where the court concluded that the 
advertising company who prepared but did not disseminate the misleading 
advertising had not ‘made a misleading representation’ in contravention of s 12DA of 
the Australian Securities and Investment Commission Act (equivalent to s 52 Trade 
Practices Act 1974) by placing their name on the advertising.  Both the trial judge and 
the Court of Appeal proceeded to analyse the law on the basis that the misleading 
conduct alleged was constituted by the making of a misleading representation, rather 
than the broader notion of ‘engaging in misleading conduct’.  As Saatchi was only 
responsible for the preparation of the material and not its dissemination, it was held 
that Saatchi could only engage in misleading conduct if it had indorsed the 
information in the advertising.  Such an endorsement did not arise from their name 
appearing on the advertising, as no reasonable member of the public would have 
considered this meant Saatchi were making the representations.32 It must follow from 
such a conclusion that Saatchi were seen by the relevant members of the public as 
merely passing on the information as a conduit of their client.  The trial judge drew an 
analogy with the decision in Gardam v George Wills & C Ltd33 where French J 
considered that the innocent carriage of false representations from one person to 
another does not involve the carrier in making a representation.  As pointed out by 
Sweeney34 the veracity of such an analogy is questionable where the person is not 
merely the carrier of the representation but is actually involved in their preparation. 
 
Despite this criticism the decision has some important parallels with the approach of 
the High Court in Butcher.  First a majority of the High Court started with the premise 
that the agent was a conduit of information for the vendor and consequently applied 
the principle in Yorke v Lucas that it: 
 
 … does not, however mean that a corporation that purports to do no more 
than pass on information supplied by another must nevertheless be engaging 
in misleading or deceptive conduct if the information turns out to be false.  If 
                                                 
30  Guglielman v Trescowthick [2004] FCA 326. 
31  (2004) 134 FCR 585. 
32  Cassidy v NRMA Health Pty Ltd (2002) ATPR 41-891, [36] per Jacobson J. 
33  (1988) ATPR 40-884 
34  Sweeney B, ‘Advertising agencies: Are they really the gatekeepers for consumer protection’ 
(2003) 10 CCLJ 265. 
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the circumstances are such as to make it apparent that the corporation is not 
the source of the information and that it expressly or impliedly disclaims any 
belief in its truth or falsity, merely passing it on for what it is worth, we very 
much doubt that the corporation can properly be said to be itself engaging in 
conduct that is misleading or deceptive.  35 
 
This resulted in the majority narrowing their inquiry to whether the agent ‘made a 
representation’ by adopting as their own the material in the brochure.  This approach 
could be criticised for ignoring the clearly broad application of s 52 to misleading 
conduct and not merely representations.  The majority in the High Court, like 
Jacobson J,36 gave detailed consideration to whether a reasonable person in the 
position of the claimants, having regard to the nature of the transaction, expertise of 
the agent and contents of the brochure including disclaimers and attribution of 
information to others warranted a finding that the purchasers would have understood 
the agent to be making the relevant representations.  While the majority acknowledge 
that every conclusion depends upon an appropriately detailed examination of the 
specific circumstances of the case, in their view, the circumstances warranted a 
conclusion that no representation was made. 
 
The minority of McHugh and Kirby JJ, whilst agreeing with the principle in York v 
Lucas37 that a person who acts as a mere conduit of information will in certain 
circumstances avoid liability, addressed the question from a broader viewpoint.  
Consistent with prior authority McHugh J assessed the conduct of the agent as a 
whole and whether objectively the agent’s conduct, including the representations in 
the brochure, was misleading.  His Honour’s analysis focussed on the conduct of the 
agent, including the fact the brochure was influential in the marketing of the property, 
the fact the author of the survey diagram was not identified in the brochure, and the 
conduct of the agent at the open for inspection when discussing the ability to 
construct a pool within the boundaries.  His Honour concluded that the conduct of 
Lachlan Elder was misleading and that the disclaimer was ineffective for two 
reasons.  First, the disclaimer did not disclaim any belief in the truth of falsity of the 
information, in fact it stated that all information ‘is gathered from sources we believe 
                                                 
35  (1985) 158 CLR 661 at 666 
36       Cassidy v NRMA Health Pty Ltd (2002) ATPR 41-891 at [36]-[37]. 
37  (1985) 158 CLR 661 at 666. 
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to be reliable’.  Secondly, the disclaimer did not have the effect of erasing whatever 
was misleading in the conduct.38  
 
Despite the divergence of view between the minority and majority in Butcher some 
comfort can be taken from the consistency in statement of applicable principles with 
the most divergence occurring in the judge’s individual views of the effectiveness of 
the disclaimer in allowing the agent to rely on the statement of principle in Yorke v 
Lucas.39  As a starting point, all members of the High Court agreed with prior judicial 
statements40 to the effect that whether the marketing agent engaged in misleading 
conduct was a question to be assessed by reference to the whole of the 
circumstances including the disclaimers in the brochure, the nature of the transaction 
and the characteristics of the buyer.41 Whilst the factors considered relevant by a 
court will vary depending upon the circumstances it is possible to drawing out a 
number of common considerations for determining if a marketing agent engaged in 
misleading conduct in contravention of s 52. 
 
Misleading Brochures – Common Factors 
Whether information in a brochure is ultimately found to be misleading requires 
consideration of more than the contents of the brochure.  The appropriate question is 
what does a reasonable person in the position of the claimant taking into account 
what they knew make of the representor’s behaviour?  This will include an 
assessment of the information in the brochure, the nature of the parties, the 
knowledge of the parties, the effectiveness of disclaimers and the nature of the 
transaction.  As part of this is a consideration a court will also consider if the buyer 
understood the agent to be making the representation with the vendor or was merely 
passing on the information for what it was worth. 
 
                                                 
38  (2004) 218 CLR 592 at 641.  This follows the line of authority in Benlist Pty Ltd v Olivetti 
Australia Pty Ltd (1990) ATPR 41-043;John G Glass Real Estate Pty Ltd v Karawi 
Constructions Pty Ltd (1993) ATPR 41-249; Lezam Pty Ltd v Seabridge Australia Pty Ltd  
(1992) 35 FCR 535.   
39    (1985) 158 CLR 661 at 666.  
40 Taco Co of Australia Inc v Taco Bell Pty Ltd (1982) 42 ALR 177 at 202 per Deane and 
Fitzgerald JJ; Global Sportsman Pty Ltd v Mirror Newspapers Pty Ltd (1984) 2 FCR 82 at 88; 
Argy v Blunts & Lane Cove Real Estate Pty Ltd (1990) 26 FCR 112 at 131.  See also Lego 
Australia Pty Ltd v Paul’s (Merchants) Pty Ltd (1982) 60 FLR 465 at 474; 42 ALR 344 at 352 
per Deane and Fitzgerald JJ; Chase Manhattan Overseas Corporation v Chase Corporation 
Ltd (1985) 9 FCR 129 at 139 per Wilcox J; Chase Manhattan Overseas Corporation v Chase 
Corporation Ltd (1986) 12 FCR 375 at 377 per Lockhart J; at 393 per Beaumont J; TJM 
Products Pty Ltd v A & P Tyres Pty Ltd (1987) 14 FCR 33 at 39 per Fisher J; Gollel Holdings 
Pty Ltd v Kenneth Maurer Funerals Pty Ltd (1987) ATPR ¶40-790 at 48,616-48,617 per Einfeld 
J; 10th Cantanae Pty Ltd v Shoshana Pty Ltd (1987) 79 ALR 299 at 308. 
41   (2004) 218 CLR 592 at 605 per Gleeson CJ, Hayne and Heydon JJ; at 623 per McHugh; at 646 
per Kirby J. 
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An audit of the case law reveals a number of common factors considered by courts to 
impact on the determination of whether the agent who prepared and distributed the 
brochure is guilty of misleading conduct or is merely passing on the information for 
what it is worth.  This includes: 
(i) the nature of the information in the brochure and expertise of the agent; 
(ii) whether disclaimers in the brochure effectively qualified the information; 
(iii) whether the agent has adopted or endorsed the information in the 
brochure for the purposes of effecting the sale; 
(iv) the characteristics of the buyer and how they impact on their 
understanding or perception of the information 
 
Characteristics of the buyer 
As discussed above where monetary relief is sought by a plaintiff who alleges that a 
particular representation was made to identified persons, of who the plaintiff is one, a 
determination of whether the conduct is misleading should be viewed from the 
perspective of a reasonable person in the position of the representee, taking into 
account what they know, would make of the representor’s behaviour.42 
Consequently, courts will closely examine the character and probable level of 
understanding of persons to whom misleading statements have been made.  In Argy 
v Blunts & Lane Cove Real Estate Pty Ltd,43 Hill J described the principal victim as a 
‘competent legal practitioner’ who was ‘clearly very astute’44 who had acted in an 
‘extraordinarily stupid and foolish’45 way by failing to brief an experienced 
conveyancer in the transaction but this did not absolve the defendants from 
responsibility for creating and disseminating false statement as to zoning.  In Mitchell 
v Valherie,46 Sulan J set the standard of comprehension as being that of ‘a 
reasonable person who has a basic understanding of property transactions, whose 
experience in purchasing property is minimal and who is unlikely to have sought legal 
advice’47 and White J in the same case referred to what effect the representation 
would have on ‘a reasonable prospective purchaser of real estate’.48 The need to 
look carefully at the characteristics of a particular claimant as opposed to a 
reasonable member of the class is exemplified in Butcher where the majority 
commenced with a careful consideration of the characteristics of the actual recipients 
                                                 
42  Downey v Carlson Hotels Asia Pacific Pty Ltd [2005] QCA 199 at [69] applying Butcher v 
Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592. 
43  (1990) 26 FCR 112. 
44   Ibid at 133. 
45  Ibid at 136. 
46  (2005) 93 SASR 76. 
47  Ibid at 81. 
48  Ibid at 93. 
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of the brochure.  A majority of the High Court concluded that the buyers were 
‘intelligent, shrewd and self-reliant’ individuals with experience in buying property.  
Consequently the information when viewed from the perspective of this type of 
person was not misleading.  The same approach was taken by the Queensland Court 
of Appeal in Downey v Carlson Hotels Asia Pacific Pty Ltd49 in considering whether 
information about likely investment returns provided in a brochure for the sale of hotel 
style units was misleading.  The buyers were considered to be ‘ordinary readers who 
were not sophisticated investors and were not likely to read the material with a close 
and rigorous scepticism’.50 
 
Not only does a determination of personal characteristics provide the necessary 
‘looking glass’ through which the alleged conduct should be viewed it also seem 
determinative of the necessary level of analysis the buyer would have taken of the 
information.  In Butcher, the shrewd and intelligent buyer who held the brochure for 
12 days before auction and used it to brief professional advisors were presumed to 
have closely read the contents of the brochure, and would understand that the title 
and boundary details were merely being passed on by the agent without any 
guarantee of truth.  By way of contrast, the ordinary readers who were not 
sophisticated investors in Downey, were presumed to have read the whole of the 
document, including the disclaimers but ultimately would not have understood the 
disclaimers to be qualifying the information given. 
 
Nature of the information in the brochure and expertise of agent 
The nature of the alleged misleading information in the brochure is of critical 
importance to the question of whether the agent is making a misleading 
representation or is merely passing on the information provided by another person.  
There are two interrelated questions.   
 
First, is the information of such a type that a reasonable buyer would read and rely 
upon the information when entering the contract.   
 
There are a number of categories of information contained in brochures and 
examined by the cases.  There will always be a significant amount of the brochure 
pitched at a higher level of generality not containing hard facts about a property but 
only general statements, perhaps puffery, which could neither be proven nor 
                                                 
49  [2005] QCA 199. 
50   Ibid at [65]. 
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disproven.51 Where a newspaper advertisement is couched in general terms to ‘pique 
interest and entice attendance at an open inspection’,52 a brochure which follows 
tends to convey more definitive, factual information such as measurements and 
description of appurtenances, the presence of the latter kind of information 
suggesting that the brochure was intended to evidence  more serious representations 
about a property.53 
 
Promotional catch words used to attract the attention of potential buyers can often be 
construed as giving information which is very preliminary in nature tending towards 
puffery.  In such cases, those words a generally not elevated to the status of 
misleading conduct and court does not often accept that a person genuinely relied 
upon this type of information to enter the contract.54 For instance, eulogistic 
commendations of a product such as the expression often used ‘nothing to spend’ 
has generally been held to be puffery and not an actionable representation even in 
circumstances where, for example, there was severe cracking in a house requiring 
urgent repair55 or, where repairs were required due to termite infestation.56 Examples 
of this puffery in advertisements or brochures are legion.  Statements such as the 
property being a ‘good investment’ have also been held to be puffery when 
expressed to prospective purchasers ‘experienced in commerce’ who conducted their 
own enquiries and assessments about the operation of the shopping centre.57 
However, in different circumstances, an advertisement containing the words ‘a 
wonderful place to live’ was held to be misleading where the land in question was 
zoned non-urban so that houses could not be built on it without special approval.58 
Thus, the use of similar, seemingly innocuous, words may be puffery in one context 
but misleading in another.  That context may change depending upon the intended 
recipient of the information and the actual use top which the brochure was put in the 
marketing process. 
 
Secondly there is specific information about existing ascertainable facts.  This 
category gives rise to the greatest likelihood of misleading conduct where the facts 
are proven to be untrue.  Where the information in a brochure descends into a 
                                                 
51  See for example Lymquartz Pty Ltd v 2 Elizabeth Bay Road Pty Ltd [2007] NSWSC 457 at 
[188]. 
52  Mitchell v Valherie (2005) 93 SASR 76 at 92. 
53  Ibid at [76]. 
54  Eighth SRJ Pty Ltd v Merity (1997) 7 BPR 15,189 at 15,205. 
55  Mitchell v Valherie (2005) 93 SASR 76 at 86. 
56  Eighth SRJ Pty Ltd v Merity (1997) 7 BPR 15,189.   
57  Pappas v Soulac Pty Ltd (1983) 50 ALR 231 at 234-235. 
58  Pryor v Given (1980) 30 ALR 189 at 192. 
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degree of specificity and is incorrect, it is more likely to have been influential in the 
sense of being relied upon by a buyer in deciding whether or not to purchase.  A 
misdescription in the area of property being purchased is a frequent complaint with 
brochures.  For example, in Basheer & DE Conno Pty Ltd v Corani,59 land having a 
true area of 2300sqm was described in a brochure as having an area of 2469sqm, 
the difference being 169sqm.  The brochure was handed to buyers prior to an auction 
where they successfully bid on the property.  The brochure was still held to be 
misleading notwithstanding that the material handed out at the same time also 
contained a copy of the relevant certificate of title containing a diagram of the true 
area of the property.60 Therefore, facts such as the net lettable area,61 the location of 
a development, the physical description of the property 62 are all facts which real 
estate agents are able to verify prior to representing to a purchaser.  Relevantly, they 
are also facts which a reasonable person would consider to be within the expertise of 
an agent to provide. 
 
The third category is information concerning future matters usually connected to the 
design of a development, physical features, size and location.  Liability for misleading 
statements of this nature depends on the knowledge and intention of the agent and 
vendor at the time of making the statement and will only arise if the vendor and agent 
had no reasonable grounds for making the statement.63  
 
Secondly, was the information of such a type that a reasonable buyer would consider 
the information was within the expertise of the agent and therefore provided by the 
agent.  This involves an assessment of the expertise of the agent, as viewed by the 
buyer, together with the character of the particular information.  As a general rule 
agents who profess a particular expertise will be viewed differently to other agents.  
For example in John G Glass Real Estate Pty Ltd v Karawi Constructions Pty Ltd64 
the agents held themselves out to be advisers to ‘institutional investors and to 
developers of major properties’.  The agent incorporated incorrect information about 
the lettable area of the property which it obtained from a consultant.  The Full Federal 
Court considered the agent’s claimed expertise was important and had no hesitation 
in concluding that buyers would not consider such an agent to be merely passing on 
                                                 
59  (2005) 92 SASR 468. 
60  Ibid at 476.   
61  Havyn Pty Ltd v Webster (2005) 12 BPR 22,837; John G Glass Real Estate Pty Ltd v Karawi     
Constructions Pty Ltd (1993) ATPR 41- 249. 
62  Dalton v Lawson Hill Estate Pty Ltd (2005) ATPR 42-079. 
63     Quinlivan v Australian Competition and Consumer Commission (2004) 160 FCR 1 at 6 (FC). 
64  (1993) ATPR 41-249. 
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information for what it was worth.  This was particularly so where the information was 
one of hard physical fact and relevant to the likely profitability and therefore value of 
the building.  The mere fact the agent is highly regarded in the field and holds itself  
out as an expert in the sale of property will not of itself result in liability for 
disseminating the misleading information of their principal.  Critically, a court must 
still assess whether, having regard to the knowledge of the misled party and the 
surrounding circumstances that the agent was view as the source of or having 
endorsed the representations of their principle.65 As stated by Davies J in Nescor 
Industries Group Pty Ltd v MIBA Pty Ltd:66  
 
Agents may be held to be in breach of the statutory provision either because 
they are directly responsible for the misleading information or because the 
fact that the information has come from them has added something to its 
weight and authority.67 
 
Where a real estate agent does not profess any particular expertise the nature of the 
information provided in the brochure seems to take on greater significance.  
Information concerning hard physical facts, such as net lettable area, that impact on 
value is generally considered to be within the agent’s expertise there therefore 
representations made by the agent.  In Havyn v Webster,68 a real estate agent who 
included the incorrect net lettable area in a brochure for the sale of units was held to 
have engaged in misleading conduct because the provision of information about the 
lettable area was within the usual competence of an ordinary agent.  This may not 
always be determinative of the matter.  In Dalton v Lawson Hill Estate Pty Ltd 69 the 
court held the agent was not liable for misrepresenting the area in which certain 
grape vines were planted.  The buyer argued that this was a question of ‘hard 
physical fact’ and that a prospective buyer was entitled to assume that a statement 
as to a ‘hard physical fact’ had been verified by the agent.  The court held however 
that: 
… if the expression ‘one of hard physical fact’ is intended to signify ‘an 
uncontroversial matter, admitting of only one answer’, it must be said that the 
question of how the area of land planted with vines is to be described is not a 
                                                 
65  See for example Orix Australia Corporation Ltd v Moody Kiddell & Partners Pty Ltd [2006] 
NSWCA 257. 
66  (1997) 150 ALR 633. 
67  Ibid at 641. 
68     (2005) 12 BPR 22,837. 
69     (2005) ATPR 42-079 at 43,238. Compare the decision reached by the High Court in Lawson 
Hill Estate v Tovegold Pty Ltd (2004) 214 ALR 478 where the agent was held liable for false 
information in relation to the capacity of a bore. 
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matter of ‘hard physical fact’.  Whether access areas (headlands and 
sidelands) or only the trellised areas are to be included was debatable.  In 
any event, it would be unreasonable to attribute to an agent responsibility for 
every representation which can be correctly described as going to a matter of 
hard physical fact.70 
 
Although the agent professed to have ‘local knowledge’ and ‘independent expertise’ 
the court was disinclined to the view that the agent had knowledge or expertise in 
relation to all information communicated or that they were responsible for such 
information.  This was particularly so where the buyer was clearly aware that the real 
estate agent was not the source of the information to hold otherwise led in the view of 
the court to: 
the unappealing result that in any case where there is a statement in an 
agent’s promotional material, of dimensions or areas of things which are 
visible to the purchaser and easily measurable by the purchaser, there will be 
a representation by the agent on which the purchaser is entitled to rely, in the 
absence of an effective disclaimer.71 
 
Information concerning complex legal issues such as title or boundaries have 
received a mixed reception.  A central reason for dismissing the claim against the 
real estate agent in Butcher was the factual and legal complexity attributed by the 
court to a determination of the correct boundary of the property.  As this was clearly 
outside of the expertise of an average suburban real estate agent, the High Court 
concluded that a reasonable buyer could not, in light of the disclaimer, have 
considered the agent to be making a representation about the boundaries.  This 
viewed gained some weight from the fact the plan was clearly provided to the agent 
by a third party.  Similarly in Argy v Blunts & Lane Cove Real Estate Pty Ltd72 an 
agent incorporated a certificate under s 149 of the Environmental Planning and 
Assessment Act 1979 (NSW) in the brochure which wrongly described the zoning of 
the land.  The court held that the agent was not making a representation by giving 
the incorrect certificate to the buyer.73 
 
Relevance of disclaimers  
                                                 
70  Ibid at 43,253  per Lindgren, Finn and Emmett JJ. 
71  Ibid at 42,255. 
72  (1990) 26 FCR 112. 
73  See also Dean v Allin & Watts [2001] 2 Lloyd’s Rep 49 at 257-258. 
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It is acknowledged that the majority judgment in Butcher v Lachlan Elder Realty Pty 
Ltd 74  stated clearly that’ the agent’s conduct must be viewed as a whole and it is not 
right to characterise the problem as one of analysing the effect of the ‘conduct’ 
divorced from the ‘disclaimers’ about that ‘conduct’ and ‘divorced from other 
circumstances which might qualify its character’.75 It is agreed that the circumstantial 
matrix must be viewed as one continuum incorporating all influences which led to the 
buyers’ entry into the contract.  However, it remains instructive to consider the 
substance and effect of disclaimers for a number of reasons, none the least of which 
that in just about all cases where the contents of a brochure has been alleged to 
have been misleading, the courts have had to consider the effect of a disclaimer (or 
disclaimers) in palliating the effect of the conduct of the misleading party.  In nearly 
all cases, with the noted exception of Butcher v Lachlan Elder Realty Pty Ltd,76 the 
overall impact of the disclaimers has not served to nullify the effects of the misleading 
conduct.  Thus, it is appropriate to ascertain the reasons by considering the content 
and use of particular disclaimers from the cases. 
 
It has long been held that the presence of a disclaimer in marketing material will 
frequently have no effect upon the impact of a representation made in that material.77 
Generally, for a disclaimer to be effective, it must be by enabling the conduct as a 
whole…to be seen as not misleading.78 Burchett J thought in Benlist Pty Ltd v Olivetti 
Australia Pty Ltd79 that only in ‘rare cases’ would a disclaimer have the effect of 
negating the misleading conduct.80 To some extent, the nature of the information 
sought to be disclaimed has been relevant in determining whether or not the 
disclaimer has worked.  For example, the Court in Havyn Pty Ltd v Webster 81 drew a 
distinction between the information which it was sought to disclaim in Butcher v 
Lachlan Elder Realty Pty Ltd82 as being information relating to title and boundaries of 
land, being matters for a surveyor to certify and the information relating to the area of 
flats in a building which could easily be measured by a person without the expertise 
of a surveyor, and even within the competence of a real estate agent.83  Thus, the 
nature and quality of the information being disclaimed and its obvious source were 
                                                 
74  (2004) 218 CLR 592. 
75   Ibid at 605. 
76  (2004) 218 CLR 592. 
77  Lezam Pty Ltd v Seabridge Australia Pty Ltd (1992) 35 FCR 535 at 557. 
78  Ibid. 
79  (1990) ATPR 41-043. 
80  Ibid at 51,590. 
81  (2005) 12 BPR 22,837. 
82  (2004) 218 CLR 592. 
83  (2005) 12 BPR 22,837 at [88]-[91]. 
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relevant ingredients into the decision making mix in determining the legal effect of the 
disclaimer.  The plan in Butcher v Lachlan Elder Realty Pty Ltd,84 upon its face, 
would have appeared to any reader to have been professionally prepared by a 
qualified surveyor whilst the Court found that it was ‘immediately apparent’ due to the 
presence of a ‘rough unit layout’ plan in the brochure that the information concerning 
the area of flats in Havyn Pty Ltd v Webster 85 had not been supplied to the agent but 
was the product of the agent's own casual pacing out of the area.  The disclaimer 
was effective in the former decision but not the latter where the agent had more 
obviously contributed all the material. 
 
The three disclaimers analysed in Downey v Carlson Hotels Asia Pacific Pty Ltd86 
were attempting to disclaim representations as to the worth of an investment 
promoted in a newspaper advertisement and two brochures.  All were considered in 
the context in which they appeared.  Whilst Keane JA considered the disclaimers in 
each of the separate, representational documents in which they were contained, he 
indicated that he would have regard to 'the entirety of the information’ provide to the 
buyers treating them as ‘careful readers’.87 One particular item was headed 
‘Radisson Suites Investment Analysis’ with a subheading on the last page 
‘Guaranteed Net Returns’.  The disclaimer in that brochure could not, in His Honour's 
view, ‘erase what was misleading’, nor could all three disclaimers, taking the material 
in its entirety,88 operate to the same effect.  The overall impression, which was 
misleading, and not properly disclaimed, was that Radisson considered the project to 
be a ‘guaranteed success’. 
 
The only disclaimer  which appeared to receive positive comment was that contained 
in the brochure handed to buyers in  Butcher v Lachlan Elder Realty Pty Ltd 89 where 
the majority described it as being 'in small type’ ‘in a short document' and ‘there to be 
read’ but  stating further that ‘only persons with very poor eyesight would find them 
illegible’.90  The dissenting judges McHugh and Kirby JJ respectively said that the 
disclaimer in respect of the survey diagram was ‘in type so small and blurred that 
                                                 
84  (2004) 218 CLR 592. 
85   (2005) 12 BPR 22,837 at [91]. See also Lawson Hill Estate v Tovegold Pty Ltd (2004) 214 ALR 
478 where the nature of the information and lack of a disclaimer resulted in the agent being 
liable for the false information. 
86  [2005] QCA 199.  
87  Ibid at [84]. 
88  Ibid at [88]. 
89  (2004) 218 CLR 592. 
90  Ibid at 608. 
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many people could only read it with the assistance of a magnifying glass’91 and ‘in a 
typeface that can only be described as tiny’.92 The majority findings on this crucial 
fact are in direct contradiction to the minority judgments and the differences are 
significant. 
 
There are no hard and fast rules relating to the efficacy of a disclaimer.  Whilst their 
effect has really been marginal against the application of s 52 of the Trade Practices 
Act 1974, in every instance the courts have taken a step back and viewed the 
disclaimer as part of the whole representational conduct. 
 
The same disclaimer may be effective in a certain paradigm, for example where the 
buyers relying upon it are ‘intelligent, shrewd and self-reliant’,93 but of little avail to the 
representor where they are not.  Whether useful generally or not, brochure contents 
will continue to be disclaimed and advice about their true efficacy will be very difficult 
to accurately forecast. 
 
Adoption or endorsement of the information 
The existence of an adoption or endorsement of the information in the brochure, 
while not strictly necessary, will carry significant weight in any determination of 
whether a real estate agent is merely passing on the information provided by their 
principal or is viewed by a reasonable buyer as being the source of the 
representation.94 For example in Cassidy v Saatchi & Saatchi Australian Pty Ltd95 it 
was clearly relevant to the Federal Court’s decision to reject a claim for misleading 
conduct against an advertising company that the: 
 
 … conduct would only be misleading if it adopted the representation by [the 
principal] though publication of the misleading advertisements.96 
 
The fact the advertising agency did not publish the advertisements or control the 
process for publication meant no representation was made.  A real estate agent is in 
a different position to an advertising agency, in that an agent will frequently be in 
control of the dissemination of the information and decide how that information is 
                                                 
91  Ibid at 633. 
92  Ibid at 651. 
93  Ibid at 606 
94  Amadio Pty Ltd v Henderson (1988) 81 FCR 149 at 257. 
95  (2004) 134 FCR 585. 
96  Ibid at 599. 
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used to attract buyers.  Will this fact alone heighten the likelihood the agent is making 
a false representation?  
 
In Butcher v Lachlan Elder Realty Pty Ltd97 the real estate agent handed the 
prospective buyers a copy of the brochure at an inspection of the property using 
words that conveyed the impression that the brochure contained all the information 
that a buyer would need before entering into the contract of purchase.98  At a third 
pre-contract inspection of the property with a builder, the buyer showed the brochure 
to the builder asking the builder for the pool to be relocated to make a larger 
entertaining area.  In reliance upon the brochure, the builder said that upon the basis 
of a survey in the brochure, it would be possible to do so expressing an opinion 
solely by reference to the diagram in the brochure.99 
 
The buyers then signed the contract without checking that the material in the 
brochure was correct.  Interestingly, the real estate agent was present prior to signing 
the contract and had a conversation where the buyers intimated that they were 
intending to move the pool, clearly relying upon the accuracy of the survey diagram 
in the brochure, and speaking in the presence of an architectural designer who was 
also labouring under the misapprehension conveyed by the diagram.100  In that case, 
McHugh J, dissenting, noted that the brochure had been used by the buyers in 
briefings to their experts, being the builder and architectural designer, when seeking 
those experts' advice about a material aspect of the property that was clearly in the 
forefront of the buyers’ minds before they signed the contract.  Kirby J, also 
dissenting, found that the brochure ‘showed the property to excellent effect’ by 
sho\wing the property’s chief selling point’ by the inclusion of a ‘large photograph of 
the deepwater frontage land’ which was the ‘dominant image’ in the brochure.101  
 
The area of land between the improvements and the water became an important 
issue for the buyers, as known by the agents, and the diagram in the brochure clearly 
purported to illustrate this area.  The use of this brochure in the marketing strategy 
was significant.  However, the majority held that ‘whatever representation the vendor 
made to the purchasers by authorising the agent to issue the brochure, it was not 
made by the agent to the purchasers’.  The agent did not ‘adopt or endorse‘ the 
                                                 
97  (2004) 218 CLR 592. 
98  Ibid at 620. 
99  Ibid at 620. 
100  Ibid at 634. 
101 Ibid at 647. 
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contents of the brochure and this conclusion relied upon not only the content of the 
brochure, but also the ‘nature of the parties and the character of the transaction.102  It 
is noteworthy that the buyers sued only the real estate agents (who were acting in 
trade and commerce) for misleading conduct and not the sellers.  The decision is of 
interest because the use of the brochure, on the evidence, was critical to the bringing 
of the transaction to a successful conclusion for the seller. 
 
In Havyn Pty Ltd v Webster103 there was also serious use of the brochure in the 
setting of the purchase price, another important element in the transaction.  The 
purchase price was calculated upon the basis of a dollar rate per square metre of 
floor space in the entire property taken from the brochure, and when this figure was 
misleading, the purchase price was wrongly calculated to a significant degree 
requiring redress.  Similarly, in Lezam Pty Ltd v Seabridge Australia Pty Ltd104 the 
rental for a new lease was calculated upon the basis of the area misstated in an 
‘Itemised Lease Schedule’ prepared by real estate agents and this information was 
treated seriously by the parties in reaching the agreement as to the lease rental. 
 
In each of these instances, reliance upon unchecked and incorrect specific 
information in promotional or informally produced material has been found to have 
been sufficiently utilised to finalise a bargain.  In each case, the information was very 
specific and used upon the expectation that it would have been stated correctly. 
 
Therefore, evidence as to the exact time the brochure was seen, the use to which it 
was put by the prospective buyer and knowledge by the real estate agent of its 
influence in a material way, are relevant factors in determining liability. 
 
 
Responsibility for Misleading Information - Accessory 
A real estate agent may become an accessory to the misleading or deceptive 
conduct of their principal by passing on misleading or deceptive information in their 
own brochures or documentation.  As discussed an agent who incorporates false 
information into a brochure either from their own knowledge or from third parties 
(particularly without attribution) is likely to be engaging in misleading conduct and 
                                                 
102  Ibid at 605. 
103   (2005) 12 BPR 22,837. 
104  (1992) 35 FCR 535.   
 
BNEDOCS 15011word.DOC 
22
therefore incur primary liability under the Act.105 There is no requirement in that 
circumstance for the agent to have knowledge of the falsity of the information.  This 
position may change if the agent through an appropriate disclaimer or attribution of 
the information to another person is making clear to potential buyers that they are not 
the source of the information and are passing on the information for what it was 
worth.106 It is also clear that if the agent makes a representation in accordance with 
the instructions of their principal, without knowledge of the falsity of the statement, he 
or she is unlikely to have engaged in the misleading conduct as an accessory.  In 
Yorke v Lucas107 the High Court considered a situation where an agent acted in 
accordance with the instructions of their principal in making a representation about 
the weekly turnover of a business.  The agent confirmed the amount of the weekly 
turnover on several occasions.  The High Court concluded that the agent was not an 
accessory as the agent did not have knowledge of the essential matters that made 
up the contravention and did not suspect or have any reason to suspect that the 
turnover figures were false. 
 
Section 75B (1) of the Trade Practices Act 1974 defines a person involved in a 
contravention to be a person who: 
(a) has aided, abetted, counselled or procured the contravention; 
(b) has induced, with by threat or promises or otherwise, the contravention; 
(c) has been in anyway directly or indirectly, knowingly concerned in, or party to, 
the contravention; or 
(d) has conspired with others to effect a contravention. 
 
Liability as an accessory to another person’s contravention of s 52 will only flow 
where the accessory intentionally participates in a contravention.108 It appears that 
‘reckless indifference’ and ‘wilful blindness’ are not synonymous with ‘intention’ or 
‘knowledge’ and, therefore, a person cannot be knowingly concerned in a 
contravention unless that person has knowledge of the essential facts constituting 
                                                 
105 Yorke v Lucas (1985) 158 CLR 661; The Saints Gallery Pty Ltd v Plummer (1988) 80 ALR 525; 
Argy v Blunts & Lane Cove Real Estate Pty Ltd (1990) 26 FCR 112; Lezam Pty Ltd v 
Seabridge Aust Pty Ltd (1992) 35 FCR 535; John G Glass Real Estate Pty Ltd v Karawi 
Constructions Pty Ltd (1993) ATPR 41-249; Havyn Pty Ltd v Webster (2005) 12 BPR 22,837; 
Australian Competition and Consumer Commission v Kaye [2004] FCA 1363. 
106 See for example Green Team Pty Ltd v Brulee Pty Ltd (1995) ATPR 41-435 where a settlement 
agent passed on a report from a pest inspector and was not liable for misleading conduct.  
Similarly in Charben Haulage Pty Ltd v Environmental & Earth Sciences Pty Ltd (2004) ATPR 
(Digest) 46-252; [2004] FCA 403, Caltex was not liable for passing on an environmental report 
to solicitors.  In Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592 the real estate 
agent passed on information in the form of a registered survey plan. 
107  (1985) 158 CLR 661. 
108  Yorke v Lucas (1985) 158 CLR 661 at 667. 
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the contravention nor can a person induce the contravention or conspire to effect the 
contravention unless the person has an intention to do so based upon that 
knowledge.109 It is also the case that a person cannot be involved in a misleading 
prediction about a future matter unless it is established they knew of the 
representation and that it was misleading or that the representor did not have 
reasonable grounds for the prediction.110  Therefore, unlike a person who directly 
contravenes s 52, a person involved in the contravention must have a certain degree 
of knowledge of the facts or elements constituting a contravention of the section.111 
What constitutes ‘knowledge of the elements of the contravention’ is the subject of 
debate112 as demonstrated in the differing views of the Federal Court in decision of 
Medical Benefits Fund of Australia Ltd v Cassidy.113 The relevant issue before the 
Federal Court was whether the advertising agency who prepared the misleading 
advertisement on behalf of MBF were liable for the conduct as accessories.  The 
Court unanimously allowed the appeal by the advertisers holding that they did not 
have the requisite knowledge to be liable as an accessory.  The members of the 
court disagreed however about the type of knowledge an accessory should possess. 
 
Stone J considered that: 
 
… it is necessary to know the essential elements of the contravention, by 
which I understand that one must know that which makes the conduct a 
contravention; in this case, its misleading and deceptive character.  Only then 
can one form the intention to participate in conduct of that character.114 
                                                 
109 Ibid at 670.  See also Allstate Life Insurance Company v Australia and New Zealand Banking 
Group Ltd (1995) 58 FCR 26 at 37; Westbay Seafoods (Aust) Pty Ltd v Transpacific 
Standardbred Agency Pty Ltd (1996) ATPR (Digest) 46-162; Medical Benefits Fund of Australia 
Ltd v Cassidy (2003) 205 ALR 402.  Cf Zipside Pty Ltd v Anscor Pty Ltd [2004] QSC 33 at [42] 
where wilful blindness was accepted as sufficient; Musgrave v ACCC; ACCC v IMB Group Pty 
Ltd [2003] FCAFC 17 at [135].  Refer also to S Corones and S Christensen, ‘Vicarious and 
Ancillary Liability for Misleading Conduct under the Trade Practices Act 1974 (Cth)’ (1996) 4 
Current Commercial Law 99. 
110 Australian Competition and Consumer Commission v Universal Sports Challenge Ltd [2002] 
FCA 1276; approved in Quinlivan v Australian Competition and Consumer Commission [2004] 
FCAFC 175; Hatt v Magro [2007] WASCA 124. 
111 Wheeler Grace and Pierucci v Wright (1989) ATPR 40-940; Sutton v AJ Thompson Pty Ltd 
(1987) 73 ALR 233; Henjo Investments Pty Ltd v Collins Marrickville Pty Ltd (1988) 78 ALR 83. 
112  King v GIO Australia Holdings Ltd (2001) 184 ALR 98; Wheeler Grace and Pierucci v Wright 
(1989) ATPR 40-940 at 50,257. 
113  (2004) 205 ALR 402. 
114  Ibid at [82].  Supported by Fernandez v Glev Pty Ltd [2000] FCA 1859; Su (t/as Ausviet Travel) 
v Direct Flights International Pty Ltd (1999) ATPR 41-677at 42,666; Crocodile Marketing Ltd v 
Griffith Vintners Pty Ltd (1989) 28 NSWLR 539; Richardson & Wrench (Holdings) Pty Ltd v 
Ligon No 174 Pty Ltd (1994) 123 ALR 681; Butt v Tingey (1993) ATPR 46-110; Australian 
Competition and Consumer Commission v Giraffe World Australia Pty Ltd (No 2) (1999) 
95 FCR 302; Australian Competition and Consumer Commission v IMB Group Pty Ltd [2003] 
FCAFC 17.  Applied in Civoken Pty Ltd v Madden Grove Development Pty Ltd [2006] VSC 283. 
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In contrast Moore J (Mansfield J agreeing) stated: 
 
….in my opinion, liability as an accessory (in circumstances where the 
contravening conduct of the principal was making false or misleading 
representations) does not depend on an affirmative answer to the question 
whether the alleged accessory knew the representations were false or 
misleading.  All that would be necessary would be for the accessory to know 
of the matters that enabled the representations to be characterised in that 
way.  In a comparatively simple situation, such as the situation considered in 
Yorke v Lucas, where particular representations were being made to 
individuals or groups of individuals, knowledge of those matters would almost 
inevitably result in the alleged accessory also knowing the representations 
were false or misleading.115  
 
The difference between the members of the court lies in whether an investigation of 
the subjective knowledge of the accessory is necessary.  Nevertheless, it seems 
apparent from both approaches that a person will not be an accessory unless they 
possess knowledge of the representations made and the facts behind those 
representations which make them false.  Whether a court must be further satisfied 
that the accessory actually considered the representations in light of those facts to be 
misleading is apparently a moot point in the context of advertising agencies.  Within 
the context of real estate or marketing agents preparing brochures to be used in the 
sale of property by them the principles in Yorke v Lucas116 have been interpreted as 
requiring evidence that the agent was aware the information included in the brochure 
was false.  As succinctly stated by McMurdo J in Doney v Palmview Sawmill Pty Ltd, 
‘the person must know of the fact of the representation and the fact of its falsity’.117 
For example, in Genocanna Nominees Pty Ltd v Thirsty Point Pty Ltd118 a real estate 
agent incorporated financial information in a brochure that both the vendor and agent 
knew was false.  Landers J considered that actual knowledge that the information 
was false was sufficient to establish knowledge of the essential matters that made up 
                                                 
115  Ibid at [15].  Supported by Paper Products Pty Ltd v Tomlinsons (Rochdale) Pty Ltd (1994) 
ATPR 41-315; Wheeler Grace and Pierucci v Wright (1989) ATPR 40-940; Rural Press Ltd v 
Australian Competition and Consumer Commission (2002) 118 FCR 236. 
116  (1985) 158 CLR 661. 
117  [2005] QSC 62 at [35]. 
118  [2006] FCA 1268. 
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the contravention.  In Sutton v AJ Thompson Pty Ltd119 accountants for the vendor 
remained silent during negotiations for the sale of a business, while the vendor made 
certain misrepresentations regarding the value of the business, which the accountant 
knew to be false.  The Full Federal Court affirmed the decision of the trial judge that 
by remaining silent the accountant was involved in the contravention of the Act by the 
vendor.  The court was satisfied that Mr Sutton knew that the figures in which he 
concurred would convey a false picture.   
 
Therefore an agent who has knowledge of the falsity of a representation made by 
their principal and allows that representation to be included in a brochure is likely to 
be considered an accessory to the principal’s misleading conduct.120 An agent in that 
situation will not be able to allege that they are merely passing on the information for 
what is it worth.  Such a defence is only available where the agent does not have 
knowledge of the falsity of the information.  In Cassidy v Saatchi & Saatchi Australia 
Pty Ltd, although it was never argued that Saatchi was an accessory to the 
misleading conduct of NRMA, Stone J, in obiter, conveyed the view that: 
 
 It may be (an I make no finding on this issue) that Saatchi was knowingly 
involved in, or concerned with, NRMA’s misleading and deceptive conduct by 
way of its involvement in the creation of the advertisement.121 
 
In Cassidy although the advertiser was not guilty of making their own representation 
so as to be liable under s 52, there was evidence that the advertiser had knowledge 
of the potentially false nature of the advertising.  A finding of accessorial liability will 
require that the agent knew of the representation, and, secondly, that the agent knew 
the facts behind the representation which made it false.  It would seem inapposite to 
the consumer protection policy of the legislation that a real estate who had such 
knowledge could escape liability by alleging that they were merely passing on the 
information for what it was worth.  Clearly, a successful claim of ‘passing on’ 
information is premised on the real estate agent having no knowledge of the falsity of 
the information and expressly disclaiming belief in its truth.122 A real estate agent who 
had knowledge of the falsity of a statement by their principal but continued to 
                                                 
119 (1987) 73 ALR 233. 
120  They may also be primarily liable for misleading conduct under the relevant Fair Trading Act for 
disseminating a brochure that was misleading. 
121  (2004) 134 FCR 585 at [67]. 
122  Refer to Yorke v Lucas (1985) 158 CLR 661 at 666. 
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disseminate the brochure would be involved in the principal’s contravention123 and 
unable to rely upon the disclaimer of knowledge of falsity in the brochure.124  An 
agent in that position is not, on any view, of the law merely passing on the 
information for what it is worth.   
 
The final issue not extensively canvassed is whether a failure by an agent to 
investigate or confirm the accuracy of statements by the vendor will result in the 
buyer being involved in the contravention. Should an agent who owes a duty to a 
buyer to ensure the accuracy of information given, be involved in a contravention 
where they have chosen not to substantiate the truth of the statements. This issue is 
discussed first in Yorke v Lucas125 by the members of the court, all of which indicated 
that in some circumstances wilful blindness, but not recklessness or negligence may 
be sufficient to amount to knowledge. Mason J stated: 
 
As we have seen, knowledge of all the essential facts giving rise to the 
dangerous driving is necessary to constitute commission of the offence on the 
part of the applicant. But it is not necessary that there should be actual 
knowledge of all the essential facts constituting the offence in order to 
establish secondary participation. It is enough if the defendant has 
deliberately shut his eyes to a relevant fact or has deliberately abstained from 
obtaining knowledge by making an inquiry for fear that he may learn the 
truth.. 
 
Subsequently, in Crocodile Marketing v Griffith Vintners,126 Cole J  disagreed with 
views expressed after Yorke v Lucas that constructive knowledge would be sufficient 
for liability as an accessory:  
 
It may be, … , the matter was not resolved by the High Court in Yorke v 
Lucas. However, it would be, in my view, a significant step to convert the 
requirement of “knowledge” referred to by both the majority and Brennan J 
into “constructive knowledge” attaching to a person in consequence of either 
recklessness or the lesser carelessness so as to construe the intention of 
                                                 
123  See comments in Jainran Pty Ltd v Boyana [2008] NSWSC 468 at 91. 
124  Clearly arises by analogy with the decision in Sutton v AJ Thompson Pty Ltd (1987) 73 ALR 
233 (liability for allowing a misleading statement to be made) and Havyn Pty Ltd v Webster 
(2005) 12 BPR 22,837 (agent and vendor unable to rely on disclaimer because no reasonable 
grounds for opinion). 
125  (1985) 158 CLR 661. 
126  (1989) 28 NSWLR 539. 
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Parliament expressed in s 75B as attaching personal liability for corporate 
contravention of the Act. It may be that Brennan J in using the expression 
“honestly ignorant” was dealing with a circumstance where a person, to 
ensure avoidance of personal responsibility, consciously ensured that he 
remained ignorant of the falsity of representations or of facts. Such “dishonest 
ignorance” may not be regarded as ignorance at all. But such circumstance 
seems to me to be different in character to ignorance flowing from, perhaps, 
recklessness, and certainly from mere carelessness.127 
 
The need for wilful blindness to give rise to an inference of actual knowledge was 
also express by McMurdo J in Doney v Palmview Saw Mill Pty Ltd,128  where his 
Honour decided that the directors of the contravening corporation, while they should 
have known of the falsity of the representations made had not deliberately turned a 
blind eye to facts: 
 
From Yorke, and its extensive reference to and reliance upon Giorgianni, 
there are two principles which are important for the outcome of the present 
case. The first is that a mere reckless indifference to the truth should not be 
equated with knowledge of the essential facts of the contravention. Secondly, 
a wilful blindness to the facts could be relevant for the operation of s 75B only 
where it is evidence from which actual knowledge could be inferred or 
(perhaps) where it involves some connivance in that the person has 
deliberately avoided any enquiry for fear of learning the truth. 129 
 
The circumstances in which a real estate or marketing agent could be held to have 
deliberately turned a blind eye for fear of finding the truth will be limited. The most 
common circumstance is that the agent is negligent or careless in making further 
investigations about the accuracy of information, a fact that is borne out by the 
abundance of case law considering agent’s negligence130 and the dearth of case law 
where an agent was considered wilfully blind to a state of affairs.  
 
Responsibility of Third Parties who provide information 
                                                 
127  Ibid at 545. 
128  [2005] QSC 62, [42] See also Roper v Taylor’s Central Garages (Exeter) Ltd [1951] 2 TLR 284 
at 289; Gokora Pty Ltd v Montgomery Jordan and Stevenson Pty Ltd [1986] ATPR 40-722, at 
47,917. 
129  Ibid at [42]. 
130  (MacCormick v Nowland (1988) ATPR 40-285; Lezam Pty Ltd v Seabridge Australia  Pty Ltd 
(1992) 107 ALR 291; Havyn v Webster (2005) 12 BPR 22,837; Yorke v Lucas (1985) 158 CLR 
661. 
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Third parties may contribute to the production of a brochure in a variety of ways.  
Some may not been be aware that they have done so, for example, a government 
agency supplying official statistical information downloaded from the web site.  
Others may be consulted about the use of their material and seek some form of 
disclaimer as a condition of consent.  Others again, like an advertising agency, may 
not only have artistic input but also have some influence as to how the product is 
pitched to prospective buyers.   
  
Advertising agencies 
Advertising agencies are inevitably involved in the preparation and production 
phases of brochures.  Before the practice changed, the agencies used to prepare 
and place the advertisements which rendered them liable as principals as 
publishers.131  However, a more recent paradigm instance of an unsuccessful attempt 
to implicate an advertising agency as a principal offender occurred in Cassidy v 
Saatchi & Saatchi132 where it was alleged that the agency has engaged in misleading 
conduct as under s 12DA of the Australian Securities and Investment Commission 
Act 2001 (Cth) in the same terms as s 52 of the Trade Practices Act 1974.  Briefly, 
the client pursuant to an agency agreement provided the agency with a 
'communications brief’ containing essential information about the advertising 
campaign that the client wished to develop.  The agency prepared an ‘ideas brief’ for 
consideration by the client from which would flow the instructions to prepare suitable 
advertisements for the campaign, if approved.  All drafts would be prepared by the 
agency and approved by the client with comments exchanged.  The drafts were also 
reviewed by the marketing personnel of the client and their legal officers.  The 
advertisements, placed by a third party, were misleading. 
 
The offending conduct was isolated, in the case of the agency, to making the 
representations to the public. The majority approved the view that the mere 
preparation by an advertising agency of a misleading advertisement does not 
constitute the making of a misleading statement.133  For an advertising agent to make 
a representation the agent would have to do more than prepare the material for 
advertisement and actually disseminate it or publish it in circumstances where the 
agent was identified as one of its publishers.134  Here, the agency did not publish the 
                                                 
131  Guthrie v Doyle Dane & Bernbach Pty Ltd (1977) 16 ALR 241. 
132  (2004) 134 FCR 585. 
133   Ibid at [38] following Universal Telecasters (Qld) Ltd v Guthrie (1978) 32 FLR 360 at 368 
(interpreting s 53(e) of the Trade Practices Act 1974). 
134   (2004) 134 FCR 585 at [39]. 
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advertisements nor did it control the process of publication, although its name did 
appear at the foot of the advertisement.  The misleading statements arose from the 
conduct of the client and the client’s statements were never shown to have been 
adopted by the agency.135 
 
The more probable liability would seem to be that as an accessory under s 75B.  In 
Cassidy v Medical Benefits Fund of Australia (No2),136 Hill J found that an agency 
had committed an offence under s 12GD(e) of the Australian Securities and 
Investment Commission Act 2001 (Cth) as an accessory when it knew the text of the 
advertisement being published, the features of the advertisement and the 
circumstances of publication and more importantly, knew the facts by reference to 
which the aggrieved party alleged the representations were false.137 They had 
knowledge of the facts giving rise to the contravention but no knowledge of the fact of 
the contravention which, of course, was of no avail.138 These are relatively 
straightforward cases. Where the waters of liability become muddied is in 
circumstances where the carrier of the representation, as opposed to the creator, in 
the course of carriage is seen to be adopting its contents. Decisions upon the 
innocent carriage of false representations139 are not really germane to cases of 
adoption which may involve a more complex analysis of the alleged offending 
conduct. 
 
What is required to adopt representations? The name of the advertising agency in 
small print upon the face of the advertisement may not be sufficient to demonstrate 
that the agency has adopted the representations as being true.140  It is conceded that 
advertising agents are in an anomalous position in that they must take instructions 
from their principals and must largely rely upon the principals' explanation of the 
product for which they are to prepare promotional material.  In Medical Benefits Fund 
of Australia Ltd v Cassidy,141 the advertising agents were excused liability as 
accessories for whilst they were aware of the contents of the advertisements and the 
use to which the advertisements were to be put, there was no evidence that they 
were aware that the advertisements would have misled the public in the from in 
                                                 
135   Ibid at 593, [65]. 
136   [2002] FCA 109.   
137   Ibid at [74]. 
138   Ibid at [75]. 
139   Gardam v George Wills & Co Ltd (1988) 82 ALR 415, particularly at 427. 
140  Cassidy v NRMA Health Pty Ltd (2002) ATPR 41-891 at [36]; affirmed on appeal Cassidy v 
Saatchi Australia Pty Ltd (2004) 134 FCR 585 (FFC). 
141  (2004) 205 ALR 402 (FFC). 
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which they were published.142  Whether this essential element exists in the conduct of 
advertisers is a matter of inference drawn from a fine grain analysis of the facts of 
each case. This is essentially the conclusion of commentator143 written prior to the 
delivery of the appeal judgment in Medical Benefits Fund of Australia v Cassidy144 
which, in overruling the trial judge, exonerated the advertisers notwithstanding the 
advertisement for which they had assisted in preparation was misleading. 
 
Other parties publically adopting or endorsing statements 
The public endorsement (or adoption) of representations is also another feature of 
the use of brochures.  In doing this, the endorser or adopter is lending their name to 
the product, and, if a description of the product is contained in a sales brochure, then, 
perforce, is using their name to standby and promote the product.  There can be 
significant ramifications for the third party if the brochure contains misleading 
information.  Courts have taken a dim view of professional persons lending their 
reputation and integrity in circumstance where there is concern for the accuracy of 
the information.  For example in Mackman v Stengold (1991) ATPR 41-105 a firm of 
accountants lent their name to the profitability projections in a brochure for the sale of 
franchises even though they had played no part in their preparation. The brochure 
represented that the figures and projections were the work of the accountants when 
in fact they were not. The accounts knew that the projections were being used in the 
sale of the business. The Federal Court concluded that the accountants were 
involved in the contravention because they ‘sold their professional reputation and 
integrity for silver and were wholly uncaring as to the deception implicit in the 
document, which were to be used, as they knew, for the purpose of persuading 
people to purchase.” The deception of which the accountants were aware 
presumably was the statement that the projections where prepared by them. 
 
A similar view is evident in Downey v Carlson Hotels Asia Pacific Pty Ltd,145 where 
the Queensland Court of Appeal considered that Raddison Hotels had lent is name 
and endorsed misleading statement in a brochure.  The development was advertised 
as ‘Radisson Suites’.  Buyers were guaranteed a minimum 7% return under the 
lease.  A brochure was produced to support the marketing campaign.  It relied 
heavily upon the Radisson name.  Radisson Hotels International (Radisson) being 
                                                 
142  Ibid at [14]. 
143  Sweeney, B ‘Advertising Agencies: Are they really gatekeepers for consumer protection?’ 
(2003) 10 CCLJ 265 and Sweeney, B ‘ Advertising agencies: their role in consumer protection’ 
(2004) 12 CCLJ 114. 
144  (2004) 205 ALR 402. 
145  [2005] QCA 199. 
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‘one of the world’s major hotel companies’ was aware of this usage of their name and 
had approved the contents of the brochure in that form.  It gave the impression to 
potential buyers, particularly concerning the guaranteed 7% return over five years, 
that Radisson backed this claim.  The aggrieved buyers relied heavily upon this claim 
when signing the contract.  After settlement, the management company, a separate 
entity from Radisson, went into receivership and the rental under the lease was not 
paid.  The buyers claimed that Radisson had engaged in misleading conduct in 
breach of s 52 of the Trade Practices Act 1974  and bore the onus of proof under s 
51AA (2) to prove that the statements in the brochure were made reasonably at the 
time.  Radisson denied this liability upon the basis that Radisson had not published 
the material and claimed that if they were liable at all, it would be as an accessory 
under s 75B which did not require the reversal of the onus of proof.146 
 
In relation to the issue of the endorsement of the investment, Radisson alleged that it 
only had power to veto the content of the brochure in so far as its name was 
mentioned and not the power to dictate what was included or distribute the brochure.  
Keane JA, (with whom Williams JA and Atkinson J agreed) distinguished Cassidy v 
Saatchi & Saatchi147 in that the agency in that case was not conveying its own 
representations but merely carrying out its brief.  In the instant case, Radisson was 
most obviously adopting the contents of the brochure by allowing extensive use of 
their name (at least 31 times) to commend the product.148 Secondly, unlike the 
advertising agency, controlled what information might be published on its behalf and 
in that way exercised greater control over the content.149 
 
 
Conclusions  
The High Court in Butcher v Lachlan Elder Realty Pty Ltd150 recognised that the 
extent of the influence of a brochure in the marketing of real estate could vary 
considerably from cases to case and the greater the reliance by the buyer, the 
deeper the analysis of the contents might be necessary.151  However, as the Court 
recognised, this was but one of the elements to be considered when assessing the 
quality of the whole of the conduct of a real estate agent (and others) involved in the 
marketing process.  Similarly, the greater the specificity of the information contained 
                                                 
146  Ibid at [35]. 
147  (2004) 134 FCR 585. 
148  [2005] QCA [41], [42]. 
149  Ibid at [44]. 
150   (2004) 218 CLR 592. 
151  Ibid at 616. 
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in the brochure, the more likely it is to be capable of misleading if relied upon by an 
intending buyer. 
 
The other changeable element in the determination of ultimate responsibility for use 
of a brochure in the marketing process is the issue of whether the real estate agent 
who gave the brochure to an intending buyer was merely acting as a conduit at one 
end of the behavioural spectrum or positively adopting the contents at the other end 
of that spectrum.  The answer to this question may affect the incidence of liability for 
misleading conduct providing there is nothing in the rest of the conduct from which to 
draw liability, taken with other relevant factors, such as the nature of the transaction 
and the characteristics of the buyer.  The contents and use of the brochure are 
simply one element in that matrix of circumstances152 which a court must take into 
account when determining whether conduct is misleading. To that extent the insertion 
of a disclaimer in a brochure should not be seen as the cure for all false or 
misleading statement within a document. 
 
A great deal of mythology concerning the effect of disclaimers abounds in the 
marketplace.  The effect of a disclaimer in a brochure is dependant upon a number of 
factors which vary from case to case.  The more specific and conspicuous the 
disclaimer and the closer propinquity to the material being disclaimed, the greater 
may be its effect.  However, the results of litigation suggest strongly that most 
disclaimers are ineffective in the circumstances in which they are sought to negative 
liability.  This is primarily because they are unable to negative the effect of all 
elements of the misleading conduct which may lead to the imposition of liability.  The 
cases clearly indicate that most disclaimers in brochures are of limited utility for the 
purpose for which they have been included.  Certainly, those that cannot be easily 
seen by the reader, those that are too sweeping in their ambit and those not directly 
related to the conduct it is sought to exculpate will be rendered ineffectual by the 
court.  The cases demonstrate that avoiding liability for misleading conduct in 
marketing real estate is certainly not just a matter of reliance upon a disclaimer-it is 
only avoided in the vast majority of instances by refraining from the misleading 
conduct or making it clear that the preparer of the brochure is not the source or 
maker of the statement.  
                                                 
152   Demagogue v Ramensky Pty Ltd (1992) 39 FCR 31. 
